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STATEMENT OF ISSUES

[Y1] Whether the District Court erred in granting Hussiene’s appeal and
reversing the Hearing Officer’s Decision when it determined that the law
enforcement officer lacked a reasonable and articulable suspicion to stop
Hussiene’s vehicle for entering an intersection on a red light.

STATEMENT OF CASE

[2] On September 5, 2020, Trooper Ryan Hoffner (Trooper Hoffner) of the
North Dakota Highway Patrol arrested Yonis Daud Hussiene (Hussiene) for
driving or being in actual physical control of a vehicle while under the influence
of intoxicating liquor. Appendix (App.) 27. A Report and Notice, including a
temporary operator’s permit, was issued to Hussiene after he refused to submit
to a chemical Intoxilyzer breath test requested by the trooper. Id. The Report
and Notice notified Hussiene of the Department’s intent to revoke his driving
privileges. Id.
[Y3] In response to the Report and Notice, Hussiene requested an
administrative hearing. App. 28. The administrative hearing was held on
October 2, 2020, at which time the hearing officer considered the following
issues:
(1 Whether a law enforcement officer had reasonable grounds

to believe the person had been driving or was in actual

physical control of a vehicle while under the influence of

Intoxicating liquor or any drug or substance in violation of

N.D.C.C. section 39-08-01, or equivalent ordinance;

(2) Whether the person was placed under arrest; and



3 Whether the person refused to submit to the test or tests;
App. 3, at Index # 8; App. 7, lines (11.) 11-18.
[4] Following the hearing, the hearing officer issued his findings of fact,
conclusions of law, and decision revoking Hussiene’s driving privileges for a
period of 180 days. App. 29. Hussiene requested judicial review of the hearing
officer’s decision. App. 30-31.

STATEMENT OF FACTS

[95] On September 5, 2020, at 10:09 p.m., Trooper Hoffner was stopped in
his patrol vehicle facing north at a red light at the intersection where the exit
ramp of I-29 and 13th Avenue intersect. App. 10, 1l. 18-21. Trooper Hoffner
observed a vehicle, driven by Hussiene, traveling west on 13th Avenue and
enter the intersection on a red light. App. 10, 11. 21-22.

[6] Trooper Hoffner, explained: “I was watching the yellow lights and when
the yellow lights turned yellow and it turned red, [Hussiene] entered the
intersection then he was still in the intersection when the green arrow turned
left . ...” App. 23,11. 19-22.

[97] A video of the incident was offered and admitted into the evidence at the
hearing. App. 3, at Index # 17. The video shows Trooper Hoffner’s patrol car
parked at the red light in the northbound lane of the intersection. Id. at time
counter 22:08:42. Two turn lanes are to his immediate left. Id. The video shows
Hussiene’s vehicle entering the intersection while Trooper Hoffner’s light is

still red. Id. at 22:08:41 — 22:08:46. While Hussiene’s vehicle 1s still in the



Intersection, the green turn arrow lights activate for the north facing lanes to
turn westbound onto 13th Avenue. Id. at 22:08:45.

[98] What cannot be seen on the video is the traffic control device for the
westbound traffic, which is the traffic control device that Hussiene was alleged
to have disobeyed. Trooper Hoffner testified that there is a three second delay
from the time Hussiene’s traffic control light turned red before the green turn
arrows adjacent to his vehicle activate. App. 24, 11. 9-11.

[19] Trooper Hoffner waited for the left turning vehicles to pass by him before
he could go through the intersection safely and follow Hussiene’s vehicle. App.
10, 1. 24 — 11, 1. 2. Trooper Hoffner thereafter caught up to Hussiene’s vehicle
and initiated a traffic stop. App. 11, 1. 1-5. After making contact with
Hussiene, the lone occupant of the vehicle, Trooper Hoffner informed him of
the reason for the stop, and Hussiene indicated he had friends that were
following him and he was looking in the rearview mirror to watch them and
was not paying attention to the traffic lights. App. 11, 11. 11-18.

[910] After noting indicia of intoxication and administering field sobriety tests
Trooper Hoffner placed Hussiene under arrest for driving under the influence
of alcohol. App. 11-16. Hussiene subsequently refused to provide a chemical
sample of breath as requested by Trooper Hoffner. App. 16, 1l. 14-25; App. 27.

PROCEEDINGS ON APPEAL TO DISTRICT COURT

[11] At the administrative hearing, Hussiene argued that he did not run a

red light as the video evidence shows him already in the intersection when the



lights changed. App. 26, 11. 6-24. The hearing officer found:

On September 5, 2020, at 10:09 PM, NDHP Trooper Ryan Hoffner
(Hoffner) observed a vehicle driven westbound on 13th Avenue by
Petitioner Yonis Daud Hussiene (Hussiene) enter the intersection
of 13th Avenue and an I-29 ramp on a red light and initiated a
traffic stop.

App. 29. The hearing officer concluded, “Trooper Hoffner had a reasonable and
articulable basis to stop the vehicle driven by Mr. Hussiene for a moving traffic
violation.” Id. In coming to this conclusion the hearing officer noted:
Petitioner’s Counsel argued that the video shows Hussiene
entering the intersection on a yellow light. Trooper Hoffner
explained that there is an approximate three-second delay from
the time Hussiene’s light turned red until his light turned green.
Hoffner could see the lights governing Hussiene’s direction of
traffic. His credible testimony established by the greater weight
of the evidence that the traffic stop was reasonable. The video
evidence was consistent with his testimony.
Id. The hearing officer issued his findings of fact, conclusions of law, and
decision revoking Hussiene’s driving privileges for a period of 180 days. Id.
[Y12] Hussiene appealed the administrative decision to the Cass County
District Court. App. 30-31. Hussiene alleged he was unlawfully seized without
reasonable and articulable suspicion by Trooper Hoffner. Id. Judge Steven L.
Marquart issued a Memorandum Opinion and Order on December 16, 2020,
reversing the hearing officer’s decision. App. 32-35. Judge Marquart ruled:
Here, Trooper Hoffner’s justification for stopping the car was that
1t ran a red light. The Court has viewed the police video. The video
clearly shows that Hussiene’s car entered the intersection when

the light to oncoming traffic was red. Hussiene’s car clears the
intersection before the light to oncoming traffic turns green.



The Court concludes that a reasoning mind could not have
reasonably determined that Hussiene ran a red light.

Therefore, the Court concludes that Trooper Hoffner failed to
have a reasonable and articulable suspicion that Hussiene had
violated or was about to violate the law.

App. 34, 99 8-10. Judgment was entered on December 17, 2020. App. 36. The
Department appealed the Judgment to this Court. App. 38--39. The
Department requests this Court reverse the judgment of the Cass County

District Court and reinstate the hearing officer’s decision revoking Hussiene’s

driving privileges for a period of 180 days.

[13] “The Administrative Agencies Practice Act, N.D.C.C. ch. 28-32, governs
the review of a decision to revoke driving privileges.” Haynes v. Dir., Dep’t of

Transp., 2014 ND 161, 9 6, 851 N.W.2d 172. The Court must affirm an

STANDARD OF REVIEW

administrative agency’s order unless one of the following is present:

1.

2.

The order is not in accordance with the law.

The order is in violation of the constitutional rights of the
appellant.

The provisions of this chapter have not been complied with
in the proceedings before the agency.

The rules or procedure of the agency have not afforded the
appellant a fair hearing.

The findings of fact made by the agency are not supported
by a preponderance of the evidence.

The conclusions of law and order of the agency are not
supported by its findings of fact.
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7. The findings of fact made by the agency do not sufficiently
address the evidence presented to the agency by the
appellant.

8. The conclusions of law and order of the agency do not
sufficiently explain the agency’s rationale for not adopting

any contrary recommendations by a hearing officer or an
administrative law judge.

N.D.C.C. § 28-32-46.

[14] “In an appeal from a district court’s review of an administrative agency’s
decision, [the Court] reviewl[s] the agency’s decision.” Haynes, 2014 ND 161,
9 6,851 N.W.2d 172. The Court “doles] not make independent findings of fact
or substitute [its] judgment for that of the agency; instead, [it] determinels]
whether a reasoning mind reasonably could have concluded the findings were

supported by the weight of the evidence from the entire record.” Id.

LAW AND ARGUMENT

Trooper Hoffner had sufficient grounds to stop Hussiene’s vehicle.
[15] “Unreasonable search and seizures are prohibited by the Fourth
Amendment of the United States Constitution, applicable to the states through
the Fourteenth Amendment, and by Article I, § 8 of the North Dakota

Constitution.” State v. Fasteen, 2007 ND 162, 9 6, 740 N.W.2d 60. “Under the

doctrine announced by the United States Supreme Court in Terry v. Ohio, 392

U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), police may, in appropriate
circumstances, detain an individual for investigative purposes when there is
no probable cause to make an arrest if the police have a reasonable and

articulable suspicion that criminal activity is afoot.” Id.
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[916] “For a valid investigative stop of a vehicle under the Terry doctrine, an
officer must have a reasonable and articulable suspicion the motorist has
violated or is violating the law.” Fasteen, 2007 ND 162 at 9 6. “Probable cause
to believe a motorist has violated a traffic law renders the stop reasonable and
the evidence obtained from the stop admissible.” Id.

[17] In State v. Olson, this Court stated:

In reviewing whether an investigative stop is valid, we use an
objective standard and look to the ‘totality of the circumstances.’
[State v.] Parizek, 2004 ND 78, 9 9, 678 N.W.2d 154. ‘The
question is whether a reasonable person in the officer’s position
would be justified by some objective manifestation to suspect the
defendant was, or was about to be, engaged in unlawful activity.’
Id. In City of Devils Lake v. Lee, 2002 ND 31, 4 8, 639 N.W.2d
466 (quoting City of Fargo v. Ovind, 1998 ND 69, § 9, 575 N.W.2d
901(citations omitted)), this Court explained:

We do not require an officer to isolate single factors
which signal a potential violation of the law; but
instead, ‘officers are to assess the situation as it
unfolds and, based upon inferences and deductions
drawn from their experience and training, make the
determination whether all of the circumstances
viewed together create a reasonable suspicion of
potential criminal activity.’ When assessing
reasonableness, we consider inferences and
deductions an investigating officer would make
which may elude a layperson.

2007 ND 40, 9 11, 729 N.W.2d 132. “The trier of fact must use an objective
standard and determine whether or not a reasonable person in the officer’s
position would be justified by some objective manifestation to suspect the

defendant was, or was about to be, engaged in criminal activity.” Zimmerman
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v. N.D. Dep’t of Transp., 543 N.W.2d 479, 481 (N.D. 1996) (citing State v.

Sarhegyi, 492 N.W.2d 284, 286 (N.D. 1992)).
[918] “The officer’s grounds for making the stop, if valid, need not ultimately

result in a conviction.” State v. Storbakken, 552 N.W.2d 78, 81 (N.D. 1996).

“[A] mere mistake of fact will not render a stop illegal, if the objective facts
known to the officer gave rise to a reasonable suspicion that criminal activity

was afoot.” United States v. Mariscal, 285 F.3d 1127, 1131 (9th Cir. 2002).

“[Aln officer’s correct understanding of the law, together with a good-faith error

regarding the facts, can establish reasonable suspicion.” United States v. King,
244 F.3d 737, 739 (9t Cir. 2001).

[919] “Because [a court] decide[s] whether reasonable suspicion justifies a
detention based on all the objective facts, [it is] not limited by the detaining

officer’s subjective opinions.” United States v. Jones, 990 F.2d 405, 408 (8th

Cir. 1993), cert. denied, 510 U.S. 934 (1993) (“Thus, our conclusion that
reasonable suspicion existed justifies Sola and Scudder’s detention of the
luggage regardless of the detectives’ beliefs.”). See also Klingler v. United
States, 409 F.2d 299, 304 (8th Cir. 1969), cert. denied, 396 U.S. 859 (1969)
(“Because probable cause for an arrest is determined by objective facts, it is
immaterial that Kisecker, at the hearing on the motion to suppress, testified
that he did not think that he had ‘enough facts’ upon which to arrest Klingler

for armed robbery. His subjective opinion is not material.”).
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[920] “Traffic violations, even if pretextual, provide a lawful basis to conduct

an investigatory vehicle stop.” State v. Oliver, 2006 ND 241, 9 6, 724 N.W.2d

114. “A police officer’s subjective intentions in making a stop are not important
as long as a traffic violation has occurred.” Id.

[921] “[Tlraffic violations, even if considered common or minor, constitute
prohibited conduct and, therefore, provide officers with requisite suspicion for

conducting investigatory stops.” State v. Fields, 2003 ND 81, 9 7, 662 N.W.2d

242 (quoting Storbakken, 552 N.W.2d at 80-81). See, e.g., State v. McLaren,

2009 ND 176, 9 12, 773 N.W.2d 416 (“[Dleputy had an objectively reasonable
basis to stop McLaren for violating N.D.C.C. § 39-04-11 because . . . her vehicle

displayed expired registration tabs.”); Sturn v. N.D. Dep’t of Transp., 2009 ND

39, 1 10, 763 N.W.2d 515 (“Speeding violations constitute sufficient reason for
an officer to stop a vehicle.”); Fasteen, 2007 ND 162 at § 11 (“We conclude the
officer had the requisite grounds to make a valid investigative stop of Fasteen’s

vehicle, because Fasteen had violated the law by failing to signal his turn.”);

State v. Westmiller, 2007 ND 52, 9 14, 730 N.W.2d 134 (“Because N.D.C.C.

§ 39-21-21 prohibits any use of high-beam headlights within 500 feet of an
oncoming vehicle, Deputy Kapp had reasonable suspicion to stop Westmiller

for violating the statute.”); Kappel v. Dir., N.D. Dep’t of Transp., 1999 ND 213,

602 N.W.2d 718 (Court held that stopping at a stop sign for ten seconds at
1 a.m., then weaving in the lane of traffic was a sufficient basis to stop); State

v. Guthmiller, 499 N.W.2d 590 (N.D. 1993) (Court held an anonymous tip of a
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drunk driver, coupled with the description of the vehicle and its location,
officers then locating the vehicle and observing it at a stop sign for a prolonged
time was reasonable suspicion).

[922] In the case at hand, Trooper Hoffner testified he was traveling
northbound on I-29 and took the 13th Avenue exit in Fargo. App. 10, 1l. 18-19.
While waiting at the intersection on a red light to go north bound on frontage
road, Trooper Hoffner, saw a vehicle traveling west on 13th Avenue enter and
go through the intersection on a red light. App. 10, 11. 19-22. Trooper Hoffner
explained he was watching the yellow lights for the westbound traffic and saw
1t turn red before Hussiene’s vehicle entered the intersection. App. 23, 1. 19-
21. The vehicle was still in the intersection when the green left turn arrows
activated for the lanes immediately adjacent to the trooper’s patrol car. App.
23, 11. 1-7, 20-22. The trooper explained that the intersection has a three second
delay before the green turn arrows are activated to clear the intersection after
ared light. App. 24, 11. 5-11. After seeing this traffic violation, Trooper Hoffner
initiated a traffic stop of the vehicle. App. 10,1. 24 - 11,1. 5

[23] The question on appeal is whether the observations made by Trooper
Hoffner provided at least reasonable suspicion that Hussiene committed a
traffic violation by driving through the intersection on a red light. N.D.C.C.
§ 39-10-04(1) states “[tlhe driver of any vehicle shall obey the instructions of

any official traffic-control device applicable thereto placed in accordance with
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the provisions of this chapter.” This is supported by N.D.C.C. § 39-10-05(3)

which reads, in relevant part, as follows:

Vehicular traffic facing a steady circular red indication alone
shall stop at a clearly marked stop line, but if none, before
entering the crosswalk on the near side of the intersection, or if
none, then before entering the intersection and shall remain
standing until an indication to proceed is shown, except as
provided for in subdivision c.

There is no question that Trooper Hoffner believed he satisfied the legal

standard to stop Hussiene’s vehicle as he clearly believed Hussiene’s driving

conduct violated the law. App. 10, 1. 18-27; App. 27 (“traffic violation” box
checked with the following explanation: “Drove through red light”). Hussiene,
however, argued to the district court below that the hearing officer’s finding he
entered the intersection on a red light was contradicted by the video evidence

and Trooper Hoffner’s testimony. App. 3, at Index 21, q 8.

[924] The district court agreed with Hussiene argument finding as follows:
The wvideo clearly shows that Hussiene’s car entered the
intersection when the light to oncoming traffic was red.
Hussiene’s car clears the intersection before the light to oncoming

traffic turns green.

The Court concludes that a reasoning mind could not have
reasonably determined Hussiene ran a red light.

App. 34, at 49 8-9. The district court’s reasoning, however, is in error and
should be reversed because the video evidence is not conclusive and does not
contradict the trooper’s testimony. Further, the district court failed to give the

proper deference to the uncontested findings made by the hearing officer.
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[925] It is undisputed that the video evidence does not show Hussiene’s traffic
control device. Yet, Trooper Hoffner testified he was watching Hussiene’s
traffic-control device and saw Hussiene’s vehicle enter the intersection on a red
light. App. 23, 1. 19-22. Thus, the video does not directly contradict the
trooper’s testimony. The video shows Trooper Hoffner’s patrol vehicle stopped
at the intersection facing north on a red light. App. 3, at Index # 17. The video
then shows Hussiene’s vehicle traveling through the intersection, from right to
left (east to west), and it is still within the intersection, when the green turn
arrows activate for the lanes to the immediate left of Trooper Hoffner’s vehicle.
Id. at 22:08:41 — 22:08:45.
[926] The district court improperly reasons that because the green turn
arrows were activated while Hussiene’s vehicle was still in the intersection
that Hussiene could not have entered the intersection on a red light. App. 34.
This assumption i1s incorrect, particularly in light of Trooper Hoffner’s
uncontested testimony that there is a three second delay from the time
Hussiene’s traffic control light turned red before the green turn arrows
activate.
[927] In his decision the hearing officer noted:

Petitioner’s Counsel argued that the video shows Hussiene

entering the intersection on a yellow light. Trooper Hoffner

explained that there is an approximate three-second delay from

the time Hussiene’s light turned red until his light turned green.

Hoffner could see the lights governing Hussiene’s direction of

traffic. His credible testimony established by the greater weight

of the evidence that the traffic stop was reasonable. The video
evidence was consistent with his testimony.
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App. 29. The district court’s decision does not mention the evidence of a three
second delay. This was plain error.

[928] Further, it is uncontested that Hussiene did not testify at the hearing.
As this Court has said, “[flailure of a party to testify permits an unfavorable

inference in a civil proceeding.” Gieger v. Hjelle, 396 N.W.2d 302, 303 (N.D.

1986). Accordingly, Trooper Hoffner’s uncontested testimony of a three second
delay and his testimony that he observed Hussiene’s vehicle drive through the
intersection on a red light should be accepted as true, because the video
evidence does not contradict this. It was, therefore, reasonable for Trooper
Hoffner to conduct the traffic stop for Hussiene’s driving through the
Intersection on a red light.

[929] Moreover, the Department is not trying to find Hussiene guilty of
N.D.C.C. § 39-10-04(1) or 39-10-05(3) or similar ordinance. The issue before
the hearing officer was whether Trooper Hoffner had a reasonable and
articulable suspicion to stop the vehicle being operated by Hussiene. Whether

Hussiene 1s guilty of running a red light is not at issue. See State v.

Hirschkorn, 2016 ND 117, q 14, 881 N.W.2d 244 (stating “Whether a driver
committed a traffic violation does not control whether an officer had the
reasonable suspicion necessary to justify a traffic stop.”). In Hirschkorn, the
1ssue before the court was whether the driver’s failure to signal upon turning
out of an alley is a violation of the law. The district court granted Hirschkorn’s

suppression motion because it found that failure to signal from an alley was
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not a traffic violation. Id. at § 3. To come to this determination the district
court recognized that drivers must generally signal before turning [N.D.C.C.
§ 39-10-38(1)] but noted that the statutory section specifically regulating
driver conduct while exiting alleys [N.D.C.C. § 39-10-45] does not contain this
requirement. Id. This Court, however, on review reversed the suppression of
evidence finding that the district court misinterpreted the law. Id. at 4 9.
[30] More importantly, the Court in Hirschkorn also noted that even if the
statutes could be interpreted the way Hirschkorn advocated, the district court
still erred in suppressing evidence obtained in the traffic stop because the
controlling issue was not the statutory interpretation of the traffic offense but
whether the deputy had reasonable suspicion that Hirschkorn committed a
traffic violation. Hirschkorn, 2016 ND 117 at § 13. The Court stated:
Whether a driver committed a traffic violation does not control
whether an officer had the reasonable suspicion necessary to
justify a traffic stop. Although not addressed by the parties, an
officer’s objectively reasonable mistake, whether of fact or law,
may provide the reasonable suspicion necessary to justify a traffic
stop. In [Heien v. North Carolina, 135 S.Ct. 530 (2014)], the
United States Supreme Court held an officer’s objectively

reasonable mistake of fact or law may provide the reasonable
suspicion necessary to justify a traffic stop . . ..

By litigating this case on the issue of statutory interpretation, the
parties sought to adjudicate the criminality of Hirschkorn’s
failure to signal. If the deputy’s interpretation was mistaken,
Hirschkorn could not have been convicted for his failure to signal
— even if the deputy’s belief was objectively reasonable — because
Hirschkorn’s failure to signal would not have been a traffic
violation. However, the deputy’s same mistaken interpretation
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could justify stopping Hirschkorn’s vehicle if the interpretation
was objectively reasonable.

Id. at 99 14-15. The Court then indicated “[wle have little difficulty in
concluding the deputy’s belief the law requires drivers to signal prior to exiting
alleys was objectively reasonable under the circumstances.” Id. at q 16.

[31] The same holds true in the case at hand. The Department is not
attempting to convict Hussiene for disobeying an official traffic-control device
but is only determining whether Trooper Hoffner had reasonable suspicion to
believe Hussiene was committing a red light violation. This Court should have
little difficulty concluding the trooper’s belief that Hussiene entered the
Iintersection on a right light, was objectively reasonable, even if it could
somehow be definitively shown by the video evidence that the light was not yet
red when Hussiene’s vehicle entered the intersection, which the department
disputes. A mistake of fact would not prevent Trooper Hoffner from stopping
Hussiene’s vehicle where the trooper had an objectively reasonable belief the
light was red before Hussiene entered the intersection.

[932] This Court has stated, “[r]lesolving disputes over the underlying facts
and circumstances supporting an officer’s reasonable and articulable suspicion
1s the exclusive province of the hearing officer, as is determining the credibility
of witnesses and the weight to be given their testimony.” Johnson v. N.D. Dep’t
of Transp., 530 N.W.2d 359, 361 (N.D. 1995). Similarly, the fact that some of
the evidence in the record would support a finding contrary to that of the

hearing officer does not alone justify reversal of an agency decision on appeal
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as long as there is some evidence in the record supporting the hearing officer’s
finding. Further, this Court has stated, “[wle give great deference to an

administrative agency’s findings of fact.” Bell v. N.D. Dep’t of Transp., 2012

ND 102, § 20, 816 N.W.2d 786.

[133] A reasoning mind reasonably could have concluded on this factual record
that Trooper Hoffner observed Hussiene’s vehicle entering the intersection on
a red light in violation of N.D.C.C. § 39-10-04(1). As a result, grounds did not
exist within the applicable standard of review, for the district court to have

overturned the hearing officer’s finding.

CONCLUSION

[934] The Department requests this Court reverse the Judgment of the Cass
County District Court and affirm the Hearing Officer’s Decision suspending
Hussiene’s driving privileges for a period of 180 days.

Dated this 22rd day of March, 2021.
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